


The Office of the General Counsel determined that the Authority, a joint powers 

agency, is not a "public agency" within the meaning of subdivision (c) of MMBA section 3501 

and that PERB was without jurisdiction to entertain the charge. As jurisdiction is a threshold 

matter, the Office of the General Counsel had no cause to determine whether a complaint 

should issue on the underlying charge allegations. 

The Board has reviewed the appeal, the response thereto, the warning and dismissal 

letters and the entire record in this matter. Based on the Board's review of the record and 

application of the relevant law, the Board finds that the Authority is a public agency within the 

meaning of MMBA section 3501, subdivision (c). Having established the Board's jurisdiction 

and authority to proceed, the Board hereby grants the appeal and remands this matter to the 

Office of the General Counsel to investigate the underlying charge allegations. 

BACKGROUND 

The issue presented on appeal involves a question of jurisdiction and while the issue is 

ultimately a legal one, its resolution is predicated on the existence of certain foundational facts. 

Because this matter has never gone beyond the charge processing stage, we rely on ATU's 

factual allegations and supporting documentation for the narrative that follows. Such 

assertions are deemed to be true for purposes of our review. (See Amador Valley Joint Union 

High School District (1978) PERB Decision No. 74.) Where not in conflict, assertions made 

by the Authority in written submissions to the Office of the General Counsel during the charge 

processing stage provide additional factual context. (See Chula Vista Elementary School 

003) PERB Decision No. 1557.) 

The ATU is recognized by the Authority as the exclusive representative for bus 

operators employed by the Authority. The Authority and the ATU entered into its most recent 

memorandum of understanding for the term of February 1, 2007 through January 31, 201 1 

(MOU). 
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The MOU 

The MOU was prepared in accordance with the requirements of the MMBA. The 

MOU sets forth the parties' agreement regarding, among other things, health and welfare 

benefits including employee medical benefits available through the Authority's participation in 

the Public Employees' Medical and Hospital Care Act (PEMHCA), and retirement benefits and 

retiree medical benefits from the California Public Employees' Retirement System (CalPERS). 

Local Rules 

Regarding employer-employee relations, the Authority operates under local rules 

contained in the Employer-Employee Organization Relations Resolution, revised June 20, 

1985 (EEORR). The EEORR's "Statement of Purpose" states that the EEORR implements the 

MMBA by providing orderly procedures for the administration of employer-employee 

relations between the Authority and its employee organizations. 

The Authority 

The Authority is a joint powers agency of 1 1 local jurisdictions including the cities of 

Clayton, Concord, Danville, Lafayette, Martinez, Moraga, Orinda, Pleasant Hill, San Ramon 

and Walnut Creek, and Contra Costa County (County). The Authority provides the central 

County with both fixed-route bus and paratransit transportation services. 

The Authority operates under the Joint Exercise of Powers Agreement (Agreement) as a 

reement acknowledges 

the need for public transportation services and the desire of the member jurisdictions to "secure 

the efficiencies of joint operation and service that are available through a unified, cooperative 

effort." 

Section 1.01 of article 1 of the MOU states: "This Memorandum of Understanding 
('MOU') has been prepared to meet the requirements of the California Government Code 
Section 3500, et seq." 
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The Authority operates under the Joint Exercise of Powers Agreement (Agreement) as a 

"public entity separate and distinct from member jurisdictions." The AgAgreement acknowledges 

the need for public transportation services and the desire of the member jurisdictions to "secure 

the efficiencies of joint operation and service that are available through a unified, cooperative 

effort." 

Section 1.01 of article 1 of the MOU states: "This Memorandum of Understanding 
('MOU') has been prepared to meet the requirements of the California Government Code 
Section 3500, et seq." 

  



The Agreement enumerates the powers of the Authority including, among other things, 

the power to own, develop, operate, maintain and administer a public transportation system; to 

enter into contracts; to apply for, receive and expend monies from public transportation 

funding sources; to hire agents and employees; to sue and be sued; to acquire, hold or dispose 

of real and personal property; and to incur debt, liabilities and obligations. The member 

jurisdictions are not liable for the debts, liabilities or obligations of the Authority. The 

Treasurer of the County serves as the depository for the Authority and maintains custody of the 

Authority's funds from whatever source. 

The Authority is governed by a Board of Directors. Each member jurisdiction appoints 

one regular representative to the board and one alternate. According to the Bylaws adopted by 

the Authority, the governing body of each member jurisdiction appoints a Director to represent 

that jurisdiction for a two-year term of office. A Director may be an elected or other public 

official, or a private person. The Directors serve without compensation. A Director may be 

replaced by the appointing member jurisdiction. In that event, the Director being replaced 

ceases to represent the appointing member jurisdiction and the appointing member jurisdiction 

is required to appoint a new Director to serve the unexpired balance of the outgoing Director's 

term of office. Regular meetings of the Board of Directors are subject to the open meeting and 

notice requirements of the Ralph M. Brown Act, section 54950 et seq. 

The Bylaws set forth the Basic Level of Service to be provided by the Authority under 

the Agreement. The Authority may request that member jurisdictions contribute to the 

Authority from their nds or other locally-controlled funds as necessary to support the 

Authority's budget. No member jurisdiction is required to make such contributions except 

upon the approval of the member jurisdiction's governing body. If a member jurisdiction fails 

to contribute as requested, the Authority may equitably reduce the public transportation 

services provided in that jurisdiction as necessary to compensate for the budgetary shortfall, 
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DISCUSSION 

Background 

The sole issue on appeal is whether PERB has jurisdiction over the Authority, which 

turns on whether the Authority, a joint powers agency, is a public agency within the meaning 

of MMBA section 3501, subdivision (c). As observed in the dismissal letter, a party's 

invocation of PERB's jurisdiction by the filing of an unfair practice charge does not confer 

jurisdiction on PERB. (Public Employment Relations Bd. v. Modesto City Schools Dist. (1982) 

136 Cal.App.3d 881.) PERB has only such jurisdiction and powers as have been conferred on 

it by statute. (North Orange County Regional Occupational Program (1990) PERB Decision 

No. 857 (North Orange County).) Where PERB is without jurisdiction, it cannot acquire 

jurisdiction by the parties' consent, agreement, stipulation or acquiescence, or by waiver or 

estoppel. (Ibid.) And, finally, the absence of jurisdiction cannot be overcome by the 

established practices or customs of this Board. (Ibid.) 

As the ATU points out, the MOU and the EEORR reflect the parties' longtime mutual 

understanding that their conduct in the area of labor relations is governed by the MMBA, and 

where permitted, by the Authority's local rules. As the ATU also points out, the Board has on 

prior occasion decided cases under the MMBA where the public employer was a joint powers 

agency. (See, e.g., Omnitrans (2010) PERB No. 2121-M [involving a dispute between an 

employee organization representing a bargaining unit of coach operators and a public employer 

formed as a joint powers agency to provide public bus service in San Bernardino County].) 

"The substantive holding in North Orange County that a regional occupational center 
operated by a joint powers agency was not a public school employer within the meaning of the 
Educational Employment Relations Act (EERA) (codified at $ 3540, et seq.) was superceded 
by legislative enactment, which is discussed on pages 7-9, post. The Board's discussion in 
North Orange County of foundational jurisdictional principles, however, remains Board 
precedent. 
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As the dismissal letter rightly points out, neither the parties' mutual understanding nor 

the Board's past practice have the effect of conferring jurisdiction on the Board where none 

exits. These facts are perhaps only illustrative of a different proposition. A court will reject a 

construction of a statute that would lead to absurd results. (Baker v. Workers' Comp. Appeals 

Bd. (2011) 52 Cal.4" 434, 442.) With the rare benefit of hindsight, we can see no signs of 

absurd results either at the Board level or in the relationship between the parties from an 

interpretation that recognizes a joint powers agency to be a public agency for purposes of 

administering the MMBA. 

Before we examine the statutory text at issue, it should be noted that the issue of 

whether a joint powers agency is a public employer within PERB's jurisdiction was raised and 

extensively debated in the context of EERA. The Board's decision in Joint Powers Board of 

Directors, Tulare County Organization for Vocational Education, Regional Occupational 

Center and Program (1978) PERB Decision No. 57 (Tulare County) involved an entity 

established through a joint powers agreement among nine school districts in Tulare County to 

provide vocational training at regional occupational centers. The entity was found to be a 

public school employer or employer subject to the Board's jurisdiction under EERA 

section 3540.1, subdivision (k). The Board's majority observed that the employees of the 

entity performed the same duties for the same purpose as employees in traditional school 

districts. The Board noted that each member district was itself a public school employer 

The parties have been operati he MMB at least 15 years, 
successfully having resolved at least one strike and negotiated successive memoranda of 
understanding. See discussion of Local 1605 Amalgamated Transit Union, AFL-CIO et al. v. 
Central Contra Costa County Transit Authority (N.D. Cal. 1999) 73 F.Supp.2d 1117 
(Local 1605) in footnote 13, post. 

"Public school employer" or "employer" was then defined under EERA 
section 3540.1, subdivision (k) as "the governing board of a school district, a school district, a 
county board of education, or a county superintendent of schools." 
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$ 70120 et seq. governing the Marin County Transit District.) Here, the Authority is not a 

transit district, let alone a transit district with its own statutorily prescribed method of 

administering employer-employee relations. Accordingly, the Authority is not exempt from 

coverage under the MMBA on this basis alone. 

In response to the unfair practice charge, the Authority filed a position statement in 

which it seemingly agreed with this conclusion. The Authority stated: 

[The Authority] is a joint powers authority formed pursuant to the 
Joint Exercise of Powers Act. Gov. Code $6500 et seq. Transit 
operators with their own statutorily prescribed method of 
administering employer-employee relations are not subject to the 
MMBA. See Rae v. Bay Area Rapid Transit Supervisory Etc. 
Assn. (1980) 114 Cal. App. 3d 147, 150-151, 170 Cal. Rptr. 448. 
As a joint powers agency, however, [the Authority] does not have 
an enabling statute or any statutorily prescribed method of 
addressing employer-employee relations. Contra Costa County 
and the cities that created [the Authority] all are subject to the 
MMBA's jurisdiction. 

On appeal, the very opposite is urged." The Authority argues that it is a public transit 

district with its own statutory framework for administering labor relations. By statutory 

As reported in Local 1605, supra, 73 F.Supp.2d 1117, ATU and individual members 
of its negotiating committee sued the Authority 14 years ago in federal district court seeking 
compensation for time spent in collective bargaining negotiations during a lawful strike, which 
ensued upon the expiration of the parties' 1995-1998 memorandum of understanding and their 
failure to reach agreement on new terms. The Authority had compensated plaintiffs for pre-
expiration negotiations conducted during time periods they would not otherwise have been on 
duty, but refused to compensate them for negotiations conducted during the strike. During an 
approximately two-week long strike, the bus operators refused to report to work and the 
Authority cancelled all regularly scheduled public transportation. The parties' negotiations 
during the strike resulted in a new three-year agreement and a return to work by the bus 
operators. In the litigation, ATU brought two claims against the Authority for unpaid wages in 
federal district court, a federal claim under the Fair Labor Standards Act, 29 U.S.C.S. $ 201 et 
seq., and a claim under the MMBA pursuant to the court's supplemental jurisdiction over state 
law claims. Regarding the latter, the court found that the Authority violated the meet and 
confer requirements under MMBA section 3505 by unilaterally changing its policy regarding 
compensation for negotiating activity. Observing that the "MMBA governs labor relations for 
local public employers throughout California, including [the Authority]," the court proceeded 
to discuss, and then reject, the Authority's arguments that it had not violated the MMBA. 
(Id. at p. 1 125.) Notably, the Authority argued that compensation for negotiating activities was 
a statutory requirement under MMBA section 3505.3 rather than a matter of policy. (Ibid.) 
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